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EMERGENCY CALL 


Notwithstanding the efforts of the officials of the Association and 
due, undoubtedly, to the present economic conditions, there has been a de- 
crease in the number of members who have paid their 1933 dues, to an 
extent that the Florida State Bar Association is faced with an emergency. 
Many members are delinquent in the payment of their dues for the years 
1931 and 1932. Slightly more than half of the members paying their dues 
for the year 1932 have paid for the year 1933. It is, therefore, imperative 
that something be done at this time to enable the Association to meet this 
emergency and to continue publication of the Bar Journal as well as the 
necessary functions of the Association. 

The Executive Council has by the exercise of every possible economy 
found it possible to continue the publication of the Journal and to carry 
on the usual work of the Association if the members who have not paid 
their dues for 1933 will immediately pay $5.00 of their 1933 dues. The 
Executive Council has no authority under the Constitution of the Asso- 
ciation to make any diminution of the annual dues but can credit the 
members with the $5.00, and has concluded to recommend to the next 
Convention that the annual dues of the Association be reduced to $5.00, 
provided a sufficient number of members respond to the foregoing call 
to assure the Association of sufficient funds to continue its operations 
at the reduced rate. 

The Council, therefore, urgently requests each member to send im- 
mediately to Ed. R. Bentley, Treasurer, at Lakeland, his check for $5.00 to 


be applied on his dues for 1933, irrespective of any delinquency for years 


previous to 1933. 
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President’s Page 


On the first page of this issue will be found an emergency call to all 
lawyers who have been and are members of the Florida State Bar Asso- 
ciation. The action taken by the Council is all that it could have done under 
the circumstances and it should be realized by all members that the rate of 


dues depends largely upon the number of members who will pay the same 


with some degree of promptness. As I suggested in the letter published in 
last month’s issue, there will be no difficulty in operating the Association 
at a $5.00 rate if a sufficient proportion of the membership will pay their 
dues promptly. 

The Council recognized that the members of the profession today gen- 
erally are facing a very serious situation and would gladly have made a 
reduction in rates in order to meet this situation, but such was impossible 
because of the limitations imposed by the Constitution. If a sufficient 
number of the members will respond to the call that is made to enable us 
to meet the demands upon the Association treasury, there is no reason 
why the dues for subsequent years and for the current year also cannot be 
reduced to $5.00. There is no question but what it is vastly more conducive 


to the welfare of the Association that its membership should include the. 


largest possible number of members of the Bar at the lowest rate of dues 
consistent with its ability to function than it is to maintain a higher rate 
of dues with a resulting smaller membership. 

I trust that every lawyer who reads this issue of the Journal will 
realize the importance of his individual action in keeping the Association 
up to its standards and enabling us to make effective the proposed recom- 
mendation. 

The following Committee has been appointed by me for the study of 
the Judiciary Article of the Constitution and the Revision of the same: 


J. E. Calkins, Chairman Miami 
Jno. C. Cooper, Jr. Jacksonville 
T. M. Shackleford, Jr. Tampa 
R. F. Maguire Orlando 
W. H. Watson Pensacola 


I hope that both this Committee and the Committee on Criminal Pro- 
cedure will have a preliminary report to submit to the Mid-year Meeting 
of Bar Delegates which will be held in October. The exact place of meet- 
ing has not yet been selected, but announcement of the time and place will 
be made in the August issue. 
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A great deal of interest has been shown by members of the Associ- 
ation generally in the proposal contained in a letter published in the last 
issue of the Journal. No definite action has been taken by any of the 
local Bar Associations as yet, but apparently the subject has meet with 
more or less general favor. I sincerely hope that each of the local Associ- 
ations will give further consideration to the matter, and by the Mid-year 
Meeting of Bar Delegates we will be able to obtain an expression of opinion 
from the local Associations. 


I desire to call attention to the article contained in this issue which 
consists of memorandum which has been sent by the President of the 
American Bar Association to all the State Bar Associations looking to the 
consolidation of the Bar. It would be well for all local Bar Associations to 
give further consideration to this matter and to prepare in due form any 
suggestions which may be pertinent to the accomplishment of the purpose 
sought for submission to the meeting of the Bar Delegates in Grand Rapids. 


The Committee on Noteworthy Changes in Statute Law is preparing 
a summary of the more important General Acts passed at the recent session 
of the Florida Legislature. As there were quite a number of changes made 
in our Statute Law at that time, this article will be of particular interest 
and value to all lawyers. 

On another page in this issue will be found a list of the various local 
Bar Associations of the State, according to the register which we now have, — 
together with the officials. If there are any Associations which are not 
included in the published list, please notify our Secretary, Mr. Ed. Bentley, 
of the name and residence of the officers. It is hoped that each of these 
Associations will arrange to be represented by duly elected delegates at 
the Midyear Meeting of Bar Delegates in October. At that time the action 
taken by the Grand Rapids Conference will be available for consideration. 
It is impossible to estimate the real value of the Bar Delegates Meetings. 
If there are any circuits or counties where Associations have not been 
organized the officials of the State Bar Association will be very glad to 
hear from them and to -ooperate in any way towards bringing about such 
an organization. Only in this way can the complete cooperation and ultimate 
federation of all lawyers in this state in one unit be accomplished. ‘ 


Giles J. Patterson. 
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LOCAL BAR ASSOCIATION NAMES AND PRESIDENTS 


BAY COUNTY BAR ASSOCIATION 

J. M. Sapp, Panama City—President. 
BROWARD COUNTY BAR ASSOCIATION 

Julien E. Ross, Ft. Lauderdale—President. 
BROOKSVILLE BAR ASSOCIATION 

F. B. Coogler, Brooksville—President. 
CLEARWATER BAR ASSOCIATION 

Lee L. Baker, Clearwater—President. 
DADE COUNTY BAR ASSOCIATION 

Lewis M. Twyman, Miami—President. 
HILLSBOROUGH COUNTY BAR ASSOCIATION 

N. B. K. Pettingill, Tampa—President. 
JACKSONVILLE BAR ASSOCIATION 

Louis Kurz, Jacksonville—President. 
LAKELAND BAR ASSOCIATION 

Marine W. Bledsoe, Lakeland—President. 
LEE COUNTY BAR ASSOCIATION 

Judge F. A. Whitney, Ft. Myers—President. 
MARTIN COUNTY BAR ASSOCIATION 

E. J. Smith, Stuart—President. 
PALM BEACH COUNTY BAR ASSOCIATION 


Ernest Metcalfe, West Palm Beach—President. 


MANATEE COUNTY BAR ASSOCIATION 
I. Ben Fuqua, Palmetto—President. 
POLK COUNTY BAR ASSOCIATION 
Abe Summerlin, Winter Haven—President. 
SEBRING BAR ASSOCIATION 
R. A. Rasco, Sebring—President. 
ST. JOHNS COUNTY BAR ASSOCIATION 
W. A. McWilliams—President. 
ST. PETERSBURG BAR ASSOCIATION 
Earle B. Askew, St. Petersburg—President. 


VOLUSIA COUNTY BAR ASSOCIATION 
Louis Ossinsky, Daytona Beach—President. 
WINTER HAVEN BAR ASSOCIATION 
Henry L. Jollay, Winter Haven—President. 
SOCIETY OF THE BAR OF THE FIRST JUDICIAL 
CIRCUIT 
Stewart Gillis, DeFuniak Springs—Pesident. 
SECOND JUDICIAL CIRCUIT BAR ASSOCIATION 
J. A. Edmondson, Tallahassee—President. 
THIRD JUDICIAL CIRCUIT BAR ASSOCIATION 
F. B. Harrell, Jasper—President. 
EIGHTH JUDICIAL CIRCUIT BAR ASSOCIATION 
Zach Douglass, Gainesville—President. 
SEVENTEENTH JUDICIAL CIRCUIT BAR ASSO- 
CIATION 
Ellis F. Davis, Kissimmee—President. 
TWENTY-FOURTH JUDICIAL CIRCUIT BAR 
ASSOCIATION 
G. C. Martin, Brooksville—President. 
TWENTY-FIFTH JUDICIAL CIRCUIT BAR ASSO- 
CIATION 
S. J. Hilburn, Palatka—President. 
JACKSON COUNTY BAR ASSOCIATION 
E. C. Welch, President. 
OCALA BAR (?) ASSOCIATION (or County Bar) 
Mr. Anderson, President; A. P. Buie, Secretary. 
SEMINOLE COUNTY BAR ASSOCIATION 
E. F. Householder, Sanford—President. 
BREVARD COUNTY BAR ASSOCIATION 
James J. Jackson, Cocoa—President. 
MONROE COUNTY BAR ASSOCIATION 
Wm. H. Malone, Key West—President. 


STEPS COMPLETED 


The Committee on Coordination reported last 
year in favor of extending the term of General Coun- 
cil members to three years; the election of ten Vice 
Presidents instead of forty-eight; and certain other 
amendments to the Constitution and By-Laws. The 
suggestions contained in its report after thorough dis- 
cussion by the General Council were approved by it. 
They were endorsed by the Executive Committee, and 
unanimously adopted at the Annual Meeting in Wash- 
ington in October, 1932. 


| THE NEXT STEPS 


The Committee on Coordination, thus far this 
year, has reported to the Executive Committee at its 
January and May meetings. It has suggested a con- 
crete plan designed to forward the Coordination Move- 
ment. The central idea involves ways and means for 
enabling all active bar associations of the country, 
state and local, to unite upon work on selected sub- 
jects under the leadership of the American Bar As- 
sociation. The Executive Committee has authorized 
the organization steps, and the President is actively at 
work with the Committee on Coordination on the 
necessary preliminaries. Chief reliance is placed upon 
the General Council, which, it is felt, can insure suc- 
cess of the plan, because of the knowledge of its mem- 
bers of conditions in their respective states, and be- 


. cause of their contacts and representative standing 
therein. 


THE GENERAL PLAN 
The plan rests on the proposition that the whole 


upon a National Program if such program is too di- 
versified or comprehensive. Accordingly, the first ob- 
jective is to secure a National Program to be an- 
nounced at our Annual Meeting, and which shall con- 
sist of approximately five main topics, deemed to be 
those most interesting and important to the bar. 

The plan further calls for gathering at the As- 
sociation’s Headquarters in Chicago all necessary in 
formation and data relative to the topics proposed, and 
as to the activities, personnel and preferences of the 
various bar associations throughout the country. 
Eventually, this will enable the Committee on Unlaw- 
ful Practice, for example, of any association in the 


bar of the country can not work in unison effectively 
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ARTICLES OF GENERAL INTEREST 


STEPS TOWARD COORDINATING THE ACTIVITIES OF THE BAR ORGANIZATIONS 
OF THE UNITED STATES 
(A Memorandum by the Committee on Coordination of the American Bar Association, Issued June, 1933.) 


(This memoranda reprinted for the members of the Florida State Bar Association by special permission of 
The American Bar Association.) 


United States, to establish contacts with the same 
committees of all other active associations, and with 
the American Bar Association’s Committee. It is felt 
that our Association can develop a real and very valu- 
able service to all who wish to avail themselves of it, 
and, likewise, can obtain for the public a genuine 
cross-section of the opinion and thought of the whole 
bar, which does not now exist. 
INFORMATION NEEDED 

One of the first things necessary is more informa- 
tion as to the activity and personnel and interests of 
the bar associations in the several states. The Chair- 
man of the General Council has already communicated 
his request to its members that they cooperate in gath- 
ering such information and in furnishing their opinion 
and counsel as to conditions in their states. 

CONTACT NEEDED 

The necessity remains of getting in touch with 
the active State and Local Associations through their 
permanent Secretaries, Officers and the Chairman of 
their prominent committees, and of explaining to these 
individuals, and through them, to the membership, the 
scope and objective of the plan. It is thought that our 
General Council members can be very effective and in- 
fluential in this regard. 


SELECTING TOPICS 


It is also necessary to obtain accurate information 
before selecting the five best topics to constitute the 
National Bar Program for next year. As soon as suf- 
ficient data has been obtained, a tentative program of 
more than five topics will be submitted to the mem- 
bers of the General Council for their advices, and, 
through them, to the active state and local associations 
for their opinion, as to which are the most timely and 
important topics. 


OFFICERS’ CONFERENCE 


The Executive Committee has also approved the 
sending of an invitation to the Presidents and Secre- 
taries of State and certain Local Associations to meet 
in connection with our next annual meeting at Grand 
Rapids, at which time the whole program above de- 
scribed will be explained in detail, and their coopera- 
tion invited. Invitations in the name of President 
Martin have been sent out. The Chairman of the Gen- 
eral Council expects to request its members to do spe- 
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cial follow-up work with the more important associa- 
tions in behalf of the projected meeting. 


In addition to the assistance requested of the 
members of the General Council as above described, 
every effort will be made by the President, the Com- 
mittee on Coordination, and the Headquarters office 
to obtain the necessary data, and to establish the spirit 
of cooperation vital to the success of the plan. But 
the General Council is thought of as a main reliance, 


without whose close cooperation success would be 
doubtful. 


SUMMARY 


In summary, the three principal things requested 
of the members of the General Council at this time are 
these: (1) assistance in furnishing data touching 
State and Local Association personnel, interests and 
activity; (2) study and advice by them in the matter 
of the selection of the five best topics for a National 
Program; and (8) the contacting by them of the in- 
fluential officers and members of State and Local As- 
sociations who, in their judgment,would be willing to 
cooperate along the lines set forth herein, and ex- 
planation to such persons of the scope and objectives 
of the plan. 


‘ 


42 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


UNDUE INFLUENCE IN THE EXECUTION OF WILLS 


By E. ROBERTS ROBINSON 
of the Legal Research Department of the University of Florida. 


To make a valid will, the testator must be a free 
agent. He must dispose of his property according to 
his judgment and desire, and not be a victim of fraud 
or coercion practiced by another. Undue influence is 
brought about either with or without actual fraud, or 
may result from coercion or force. 

Undue influence such as will invalidate a will, is 
incapable of accurate definition. It must be an influ- 
ence such as to destroy the free agency and will power 
of the testator and oblige him to adopt the will of an- 
other as his own. It must result in causing the testa- 
tor to make such disposition of his property as he 
would not have made if he were allowed to act accord- 
ing to his own free will and volition. 

A will, wherein coercion by actual force is prac- 
ticed upon the testator, either by threats and intimida- 
tions, or obtained in consequence of fraud perpetrated 
upon him is void, because it is not his spontaneous act 
or his free will. Also, a will is not recognized as a 
valid disposition of property where external or undue 
influence is brought to bear upon the testator to such 
a degree and under such circumstances, that his free 
will and actions are overpowered. Undue influence is 
a prolific source of litigation between the beneficiaries 
and the heirs-at-law of the testator. So, too, this 
question of undue influence gives to jurors many op- 
portunities to exercise their personal opinions of right 
and wrong, because no general rule can be stated to 
ascertain the extent and nature of the influence 
brought to bear upon a testator. Even if this is ascer- 
tained, no rule can be laid down to determine whether 
or not the influence used was legitimate or unlawful. 

The influence exercised in procuring the execu- 
tion of a will and relied on to set it aside must be such 
as destroys the free agency of the testator and sub- 
jects his mind to the will of another person; it must 
be a present restraint operating as a moral coercion at 
the time the will is made, and there must be present 
the power and will of another which so controls the 
mind of the testator that he is unable to decide for 
himself, but submits to the desire of the former. (1) 
To constitute undue influence which will invalidate a 
will, the testator must be so influenced by persuasion, 
pressure, or fraudulent contrivance as to destroy his 
free agency, so that he does not act intelligently and 
voluntarily, but is subject to the will and purpose of 
another person.(2) In order that undue influence 
avoid a will, there must be imprisonment of body or 
mind, fraud, threats or misrepresentations, inordinate 
flattery or moral coercion to such a degree as to preju- 
dice the testator’s mind, destroy his free agency, or 


operate as a restraint on him in making his will. (3) 

Undue influence comprehends over-persuasion, 
coercion, or force that destroys or hampers the free 
agency and will power of the testator, and mere affec- 
tion or attachment or a desire to gratify the wishes of 
one beloved, respected, and trusted, may not of itself 
amount to undue influence affecting testamentary ca- 
pacity.(4) Persuasion which leaves testator free to 
adopt his own course is not undue influence. (5) 

Whether or not one exercising undue influence on 
the testator profited, or will profit by the will, is im- 
material.(6) While undue influence is generally ex- 
erted by the beneficiary, a will may be invalid because 
of undue influence exercised by others and of which 
the beneficiary is ignorant.(7) Where the benefici- 
aries desire to get testatrix’s money, and communicate 
such a desire to her, it is held that this alone does not 
constitute undue influence. (8) 

The extent or degree of undue influence exer- 
cised upon a testator is inconsequential so long as it 
is sufficient to substitute the dominating purpose of 
another for the free expression of the testator’s wish- 
es, any influence overcoming the free will and elimin- 
ating unconstrained action being sufficient.(9) Undue 
influence that will justify setting aside a will must be 
such as to dethrone the free agency of the person mak- 
ing it, and renders his act the product of another, in- 
stead of his own; and the character of the transac- 
tion, the mental condition of the person whose act is 
in question, and the relationship of the parties concern- 
ed to each other, are all elements that should be taken 
into consideration in applying the rule.(10) To estab- 
lish undue influence, it is necessary to show opportun- 
ity, disposition, motive, susceptibility to influence, and 
a result indicating the exercise of undue influence. (11) 


Gongaware v. Donehoo, 100 A. 264, 255 Pa. 502. 
Creighton v. Creighton, 261 Fed. 333. 

Core v. Core’s Adm’r’s, 124 S. E. 453, 139 Va. 1. 
In re Fleischmann’s Will, 163 N. Y. S. 426, 176 
App. Div. 785. 


(3) Inre Wolfe’s Estate, 130 A. 501, 284 Pa. 169. 
In re Adams’ Estate, 206 P. 947, 120 Wash. 189. 

(4) Newman v. Smith, 82 So. 236, 77 Fla. 633. 

(5) Blackhurst v. James, 127 N. E. 226, 293 Ill. 11. 

(6) In re Bixley’s Estate, 229 P. 704, 194 Cal. 585. 

(7) Johnson v. Samuels, 114 N. E. 977, 186 Ind. 56. 

(8) In re Weber’s Estate, 167 N. W. 937, 201 Mich. 
ATT. 

(9) Neill v. Brackett, 126 N. E. 93, 234 Mass. 367. 

(10) Peacock v. DuBois, 105 So. 321, 90 Fla. 162. 
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A donor, prior to the time a gift becomes abso- 
lute, may use all the influence he desires as to the 
future disposition, and as to the subject of the gift, 
without that influence being considered undue. (12) 

It is not necessary to show that actual violence 
or physical force was employed in procuring a will, as 
coercion which amounts to undue influence may exist 
where the only pressure is that which operates on the 
testator‘s mind.(13) The influence of a physician, ex- 
erted merely to induce the making of a will, while 
leaving the testator free from influence as to the pro- 
visions thereof, has been held not to be undue influence 
in the legal sense.(14) The mere giving of advice or 
the making of a solicitation is not enough to establish 
undue influence.(15) That a daughter of the testator 
desired to have his property, and communicated that 
desire to him, is held not of itself to constitute undue 
influence. (16) 

Advice, argument, or persuasion will not vitiate a 
will made freely and from conviction, though such will 
would not have been made but for such advice, but the 
influence whieh will avoid a will must be such as to 
destroy the freedom of the testator’s mind, and make 
his act more the expression of another’s mind than 
his own.(17) Influence obtained by modest persuasiom 
and argument addressed to the understanding, or by 
mere appeals to the affections is not undue influence in 
a legal sense.(18) That a testator has been influenced 
by the arguments or entreaties of another is not 
enough to make the influence undue, there being no 
“undue influence” unless the pressure has reached the 
point where the mind of the testator gives way before 
it, so that his will does not represent his conviction 
or desire, but that of another. (19) 

To invalidate a will, there must have been exer- 
cised upon the testator, not merely influence, but un- 
due influence, and if a testator favored a daughter be- 
cause she favored him, the devise to her is not invali- 
dated by any undue influence.(20) It is not sufficient, 
to establish undue influence, that the testator was in- 
fluenced by the beneficiaries in the ordinary affairs of 
life, or that he was surrounded by them and in confi- 
dential relations with them at the time the will was 
executed.(21) A will bequeathing $4000 to a female 
companion and attendant accompanyng the testatrix 
to an attorney’s office, where the will was executed, 
in the ordinary course of duties, was held not void for 
undue influence, in absence of evidence that the legatee 
was present when the will was discussed or executed. 
(22) 

That a person drawing a will was a stockholder 
and an officer of the bank named as trustee and 
executor and was also an officer of the board of a 
hospital which was the principal beneficiary, was held 


not enough, by itself, to support the claim of undue 
influence. (23) 


Illicit relations between a testatrix and the chief 
beneficiary under a will, do not of themselves consti- 
tute or render the will invalid, though they are prov- 
able as a circumstance, to be considered with other 
facts. (24) 

Where the chief beneficiary of a will was the 
husband of the testatrix, and was present in conference 
with her during the execution of the will, it was held 
not to justify the submission of the ssue of undue in- 
fluence in the absence of showing that the execution 
of the will was under malign influence springing from 
fear, coercion, or any other cause depriving the tes- 
tatrix of her free agency in disposing of her property. 
(25) Showing that the testator lived in close and inti- 
mate relation of friendship, affection, and confidence 
with his wife and children, to whom the bulk of his 
property was devised; is not evidence of undue in- 
fluence by them. (26) The fact that the testatrix had 
been living for several weeks in the home of a daughtér, 
who was the principal legatee under the will, was held 
not to establish a fiduciary relationship between them, 
such as would militate against the bequest. (27) 

A wife has a right to advise, persuade, entreat, and 
importune her husband to make proper provision for 
her support and maintenance after his death, by will, 
and such persuasion and entreaty does not constitute 
undue influence, unless the influence she thereby ex- 
ercises destroys the free agency of the husband at the 
time the will is executed, and the will expresses her 
mind and not his.(28) No inference can be drawn 


(11) In re Nachsheim’s Will, 164 N. W. 997, 166 
Wis. 556. 


(12) Inre Bogardus’ Will, 190 N. Y. S. 535, 198 App. 
Div. 399. 

(18) In re Hinton’s Will, 104 S. E. 341, 180 N. C. 206. 

(14) In re Lowe’s Will, 104 S. E. 148, 180 N. C. 140. 


(15) In re Dobal’s Estate, 157 N. W. 169, 176 Ia. 479. 


(16) Inre Murray, 188 N. W. 381, 219 Mich. 70. 

(17) Waterman v. Hall, 126 N. E. 139, 291 Ill. 304. 

(18) Stutiville’s Ex’re v. Wheeler, 219 S. W. 411, 187 
Ky. 361. 

(19) Inre Anderson’s Estate, 198 P. 407, 185 Cal. 700. 

(20) Land v. Adams, 229 S. W. 158, Mo. 

(21) In re Cook’s Estate, 175 P. 507, 71 Oklo. 94. 

(22) Britt v. Darnell, 146 N. E. 510, 315 Ill. 385. 

(23) Daugherty v. State Savings Co., 126 N. E. 545, 
292 Ill. 147. 

(24) Holmes v. Houston, 241 S. W. 1039, Tex. Civ. 
App. 

(25 Sneed v. Reynolds, 266 S. W. 686, 166 Ark. 581. 

(26) Crane v. Hensler, 146 N. E. 577, 196 Ind. 341. 

(27) Inre Carlson’s Estate, 187 N. W. 284, 218 Mich. 
262. 

(28) Inre Jackson’s Estate, 190, N. W. 762, 220 Mich. 
565. 
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against a will in a wife’s favor because of her oppor- 
tunity to exercise undue influence over her husband. 
(29) That relations between the testator and the un- 
divorced wife of another to whom the testator was en- 
gaged, were meretricious, would not defeat a gift to 
her. (30) 

Where the beneficiary occupies a fiduciary rela- 
tionship or one of trust and confidence with respect to 
the testator, such fact, coupled with other circum- 
stances indicating a bias, or feeling of hostility to 
natural objects of testator’s bounty, make a case of 
undue influence more readily than without the fidu- 
ciary or trust relationship.(31) In view of a daugh- 
ter’s having undertaken the responsibility of care of 
her aged mother, none of the mother’s other children 
being in a situation or willing to live with and care 
for her, a will made by the mother, leaving the entire 
estate amounting to $3,000 to the daughter was held 
not an unnatural disposition. (32) 

Mental weakness is to be considered as an element 
in determining the question of undue influence.(33) It 
has been held that undue influence may be exercised 
through threats, fraud, or the silent power of a strong- 
er over a weaker mind.(34) Also, conduct insufficient 
to influence unduly one of normal mentality, may be 
sufficient to operate on a failing mind.(35) The in- 
fluence of affection and anxiety for the health of a 
husband on his deathbed cannot be undue or wrong- 
ful, affecting testamentary capacity, when not extend- 
ing to positive dictation, control, or coercion. (36) 

Fraud and undue influence are two separate 
grounds for setting aside a will; but fraud may be a 
part of an undue influence. (37) 

A will containing only one bequest due to fraud 
or undue influence may stand as to the other bequests. 
(38) Undue influence invalidates only such part of a 
will as is affected by it. Where undue influence affects 


only part of a will, and the unaffected part can be 
separated so as to be intelligible and complete in 
itself, such part is valid and enforceable.(39 But to 
the contrary there is a case where undue influence 
by one legatee obtaining a legacy thereby vitiates the 
entire will as to all the beneficiaries, though they did 
not participate in the undue influence. (40) 

Where the testator executed a will to “have 
peace’, and gave property contrary to his desire, it 
was not undue influence, if the execution was in the 
exercise of testator’s free agency and choice. (41) 

To constitute undue influence, the exercise of ef- 
fort producing the will need not be by the beneficiary 
directly, but may be through an agency, or third per- 
son, or one to keep another from inheriting. (42) 


(29) In re Allen’s Estate, 203 N. W. 479, 230 Mich. 
584, 

(30) In re Coleman’s Will, 193 Atl. 521, 88 N. J. 
Eq. 284. 

(31) Inre Ulrich’s Will, 130 A. 806, 98 N. J. Eq. 621. 

(32) In re Wegner’s Estate, 201 N. W. 826, 185 Wis. 
407. 

(33) In re Cooper’s Estate, 206 N. W. 95, 200 Ia. 
1180. 

(34) Smith v. Mann, 296 S. W. 613, Texas. 

(35) Brogan v. Lynch, 214 N. W. 514, Iowa. 

(36) Warwick v. Zimmerman, 118 So. 120 La. 

(37) Worth v. Pierson, 223 N. W. 752 Iowa. 

(38) In re Koller’s Estate, 219 N. W. 4 Neb. 

(39) In re Carother’s Estate, 159 Atl. 585,-300 Pa. 
185. 

(40) McCarthy v. Fidelity Nat’] Bk. & Trust Co., 30 
S. W. 2nd 19 Mo., 69 A. L. R. 1122. 

(41) Hale v. Cox, 131 Sou. 233 Ala. 

(42) Stege v. Stege’s Trustee, 35 S. W. 2nd 324, 237 


Ky. 197. 
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STATE CONTROL OF PRIVATE CORPORATIONS OR THE POWER OF VISITATION 


By NATALIE M. WEINSTEIN 
of the Legal Research Department of the University of Florida. 


The right of visitation involves the privileges of 
superintending and regulating corporations to see that 
they are complying with and observing the rules and 
regulations governing their corporate existence. Even 
in the days of Blackstone it was; to some extent, con- 
ceded that civil corporations were subject to the power 


of visitation; and that this power could be and was 
exercised through the court of the King’s Bench . The 
universal exercise of the power of visitation has doubt- 
less been caused by the greed and arrogance of mod- 
ern corporations. In view of their avaricious conduct, 
the state, by duly constituted agencies, is forced to be 
an ever present visitor in the internal management of 
corporations, many of which are regarded as strictly 
private. In its visitorial capacity the state checks and 
controls corporate affairs, even for the protection of 
those who deal with them. In many instances, this 
interference by the state is placed on the ground of 
the exercise of police power. But it must be noted 
that police power is, generally speaking, passive, while 
visitorial power is active. Police power is exercised, 
largely in the way of punishment for default of duty; 
visitorial power is exercised to prevent default in duty. 
“Visitation of a corporation means the examination of 
its affairs by the person authorized to make the ex- 
amination. The purpose is to supervise, direct, and 
control the management of the corporation.” (1) 

The corporation is an artificial being, created by 
law, to provide powers which are not inherent in mere 
association. Among the most important of these is 
immortality, which provides continuity of the object 
of its creation beyond the life of its members. An- 
other property is individuality, by which a number of 
persons may act as a single individual, manage their 
own affairs, and hold property without the hazardous 
and endless necessity of perpetual conveyance for the 
purpose of transmitting it from hand to hand. (2) 

Endowed by the policy of the law with a fictitious 
personality together with the right of perpetual suc- 
cession, the corporation rapidly supplanted as units in 
business, both individuals and partnerships. An ex- 
traordinary development of corporate life ensued. So 
great indeed has been the growth of these associations 
that, with the possible exception of trade and agricul- 
ture, they have now drawn unto themselves the greater 
portion of the world’s business. Their activities, more- 
over, include a countless variety of transactions from 
the simplest personal services to those of the most 
stupendous magnitude and involving the interests of 
millions of people. More significant still, we appear 


now to have reached a new and inevitable phase of cor- 
porate growth—the era of the federation or amalga- 
mation of hitherto rival organizations. The corpora- 
tion is today the dominant form of business organiza- 
tion. It is easily the leading agency for associating 
individuals for private gain. In the United States 
about eighty per cent of the products of manufactures 
is made by corporations. It has, however, taken the 
English speaking race an unusually long time to dis- 
cern the fact that with the advancing civilization, gov- 
ernment must necessarily assume an ever widening 
range of functions. Every state exercises authority 
in providing for the incorporation of institutions either 
through special enactment of the legislature of the 
state or through general corporation laws of its 
creation. 

A study of the decisions, especially the late de- 
cisions of the Supreme Court of the United States, 
demonstrates that the extent of governmental regula- 
tion of corporations is ever widening, keeping in step 
with the onward march of civilization. Corporations 
whose business is affected with a public interest are 
subject to governmental regulations—this includes 
Railroad Companies, Street Railroad Companies, Ex- 
press Companies, Public Stockyard Companies, Public 
Warehouse or Elevator Companies, Telegraph Com- 
panies, Telephone Companies, Bridge Companies, Wa- 
ter Companies, Wharf Companies, Gas Companies and 
other like corporations. 

Since it is in the discretion of the state to grant 
the right to be a corporation, what authority has the 
state, in the exercise of this discretion, to place limita- 
tions upon the powers of the institution at the time of 
its incorporation? In other words, how far can the 
state confine the activities of a corporation by defining 
in its charter the bounds within which it can operate? 
There is implied in the act of incorporating the grant- 
ing of capacities that will enable the corporation to do 
business in the pursuance of its purpose. These ca- 
pacities are evident in the corporation laws of the 
states. It has been noted that certain powers must 
be granted to enable the corporation to do business, 
and that the donor has a right to determine the use of 
his charity. In these two respects, then, the state is 
circumscribed in the limitations which it may place 
upon the corporate powers. But, in the discharge of 
its responsibility for the welfare of the state, it may 
make any limitation which public policy dictates. The 
Supreme Court of the United States has rendered an 
opinion in the case of Horn Silver Mining Company in 
these words: 
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“The granting of these rights and privileges which 
constitute the franchises of a corporation being a mat- 
ter resting entirely within the control of the legisla- 
ture, to be exercised in its good pleasure, it may be ac- 
companied with any such conditions as the legislature 
may deem most suitable to the public interests and 
policy.” (3) 

The abstract theory of visitorial powers for states 
in the regulation of its creations, corporations, is with- 
out a doubt an exceptionally fine one. But many other 
corporate theories are fine. The reduction of the the- 
ory to practicality, however, is distinctly another mat- 
ter, and it is at this point that troubles begin to arise, 
for certain corporate affairs are beyond the control of 
any state, from a governmental viewpoint. On the 
other hand, other incidents of business organization 
and operation are basically wrapped up with govern- 
mental control of corporations, and these call for and 
permit visitorial powers. But between these two poles 
there comes a hazy equator of doubt. And, most 
naturally, no rule of court or theory or corporations 
and government can possibly pierce the veil. It de- 
pends on the liberality of the bench of the particular 
state, the laws of that state, the activity and integrity 
of proper officials, and, to a measure, the conditions of 
the times. 

The latter statement calls for some explanation. 
In boom times, or in ordinary times, corporations are 
doing good business, and expansion and ordinarily 
risky business deals are viewed with favor, and gen- 
erally, the stockholders are satisfied. The government 
dislikes to interfere with a paying business, and the 
corporation is left to its own devices. However, when 
the period of deflation arrives, the government makes 
the astounding discovery that the stockholders of the 
now non-paying corporation are its own citizens and 
that it is neglecting its duty towards its own citizenry. 
Visitorial powers are exercised to a greater degree. 
The stockholders wonder why they took no interest in 
the corporation before, and especially, they wonder 
why they purchased the stock in the first place, and 
deposed public officials attempt to discover why they 


failed to exercise the offices trusted to them. But a’ 


more detailed inspection of concrete cases is more 
proper at this time. 

In order that the reader may more fully appreci- 
ate the exercise of this visitorial power, a few cases 
will be stated in brief. 

In one of the Circuit Courts of Appeals of the 
United States, the court interpreted a statute of the 
State of Texas in regard to visitorial powers(4) and 
it was their opinion that the regulation of public serv- 
ice corporations is a delicate and dangerous function 
and ought to be exercised with a keen sense of justice 
on the part of the regulating body, and met with frank 
disclosures on the part of the company to be regulated, 


and a granting or refusal by the court of an injunc- 
tion in no manner relieves either party to the contro- 
versy from the recognition of these obligations in their 
future dealings. 

At first glance, this statement might seem to be 
contradictory in that it says that the task of visita- 
tion is to be handled delicately and at the same time, 
full disclosures should be had. However, basically, it 
is a sound view and makes an excellent principle to 
guide courts and corporations alike. 

Another interesting case(5) arose in Nebraska. 
It was there held that a court of equity is without 
power to intermeddle with the business affairs of a 
corporation which includes the determination whether 
to carry out the purpose to construct a new factory 
for which stock had been issued and sold, and whether 
the patents it had a license to use granted any right 
of value, or its business justified continuation in view 
of the large salary it had agreed to pay its president. 
The court held that a court of equity which has ex- 
pressly found the managing officer of a corporation 
was not guilty of dishonest or fraudulent conduct, and 
did not contemplate anything he was not legally en- 
titled to do, and also found that the corporation was 
solvent, had no jurisdiction to dissolve the corporation 
and wind up its affairs. 

This view has been reiterated in Venner vs. South- 
ern Pacific Company, a New York case.(6) It was 
there held that in the absence of usurpation, fraud, or 
gross negligence, courts of equity will not interfere, at 
the suit of a dissatisfied stockholder, merely to over- 
rule or control the discussion of the directors within 
the limits of their authority, on questions of corporate 
management or policy. 

This theory, which we might call the “modified 
hands off” theory, has been advanced in a Delaware 
case of 1919;(7) said the court, “A court of equity is 
not warranted in interfering with the management and 
policy of a corporation, as determined by a majority of 
the stockholders, unless it clearly appears that their 
actions were not taken in good faith, in the interests 
of all the stockholders.” 

Another New York case(8) set out the principle 
again and added that the remedy of the stockholders 
was to elect a new directorate or set of officers. 
Whether this was meant sarcastically or was pointed 
out as the path to be followed is, of course, a matter of 
conjecture. 

Still another case from the same jurisdiction (9) 
set out in rather strong language that the corporation 
was to attend to its own affairs and that the courts 
would not step in unless the conditions warranted it. 
However, this somewhat harsh view was in a compara- 
tively early case and it might well be said that the de- 


velopment of the corporate theory has modified this 
attitude. 


| 
| 
fi 
qj 
iW 
i 
= 
q 
{ 
{ 
: q 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 47 


Missouri established somewhat the same doctrine 
in Putnam vs. Juvenile Shoe Corporation, wherein it 
was said that in the absence of evidence of fraud on 
minority stockholders, the court will not substitute 
their judgment for that of the stockholders as to what 
is good business policy or beneficial to the corpora- 
tion. (10) 

Two cases well illustrate what we may term the 
“South Pole” of visitorial powers—whereby the courts 
refuse to take cognizance of corporate affairs. Ken- 
tucky courts absolutely refused to interfere in the re- 
moval of the president of a corporation by the director- 
ate acting within their powers, no matter how harm- 
ful to the corporation.(11) This is an obviously sound 
view to take, and was affirmed by the Circuit Court 
of Appeals. The second case arose in California(12) 
and it was there held that a court of equity could ad- 
minister the property of a corporation as a trust fund 
for the benefit of stockholders and creditors only when 
the corporation was insolvent. This is another patent- 
ly sound view. 

An excellent case illustrating the powers which 
are sometimes taken by the courts is that of Selman 
vs. Gerneon Union Fire Insurance Company of Balti- 
more, a Delaware case.(13) It was held that if it has 
become impossible for the corporation to answer any 
of the needs of its creation, and it has thus utterly 
failed of its purpose, a court of equity would under its 
general jurisdiction and powers, and wholly aside from 
any statutory provision in that behalf, be authorized 
to wind up its business and affairs for the benefit of 
those really interested, namely, its creditors and stock- 
holders, although not involving a dissolution or termi- 
nation of the corporate franchise. The underlined 
portion of the abstraction sets out the most important 
phase of this decision. It frankly states that a court 
will take what it considers the wisest course. And 
considering that a court is disinterested and is perfect- 
ly capable of deciding a wise course, the decision 
would not be unsound although it is extremely likely 
that few persons who believe in individual rights could 
be found to subscribe to the doctrine. 

The Pennsylvania court (14) said that it was with- 
in its powers to step in and administer the by-laws of 
a corporation where the officers failed to act and the 
contract in question was executed without authority. 
However, the court in this case made it clear that or- 
dinarily they had no power to interfere with the in- 
ternal affairs of the corporation. 

The New Jersey court has definitely stated (15) 
that it will not assume jurisdiction, but will decide on 
the internal affairs of the corporation as soon as juris- 
diction is conferred upon it by parties in interest. 
Wisconsin leads the states conferring power of visita- 
tion on the circuit court by statute. (16) 

There are a number of states which hold that 


their courts will not readily interfere with the acts of 
the board of directors in the management of a corpora- 
tion in the absence of a clear showing of fraud, or a 
breach of trust, for there is a presumption that the 
acts of the board of directors are for the good of the 
corporation. They say that if the stockholders are not 
satisfied with the management and acts of the board 
of directors, their remedy lies in the election of an- 
other board, and the court will not take the manage- 
ment of the corporation from the board of directors, 
because some of the stockholders do not approve of 
some of their acts. A partial list of the states which 
comprise this group are Colorado, Kansas, Kentucky, 
New Mexico, Louisiana, Tennessee, Oregon and Wash- 
ington. (17) 

With the advent of big business, New Jersey be- 
gan, about 1875, to do a good deal of trafficing in 
charters. And, by 1899, Delaware amended her con- 
stitution to permit incorporation under general stat- 
utes and the legislature passed a general incorporation 
law. When Woodrow Wilson became Governor of New 
Jersey, he reformed the New Jersey liberal incorpora- 
tion law and Delaware took the opportunity to further 
“liberalize” her incorporation laws and so corporation 
traders moved to Delaware. The state has made this 
a successful business venture. It has chartered more 
than 100,900 corporations, of which 60,000 of them 
“have vanished like the weird sisters into the air from 
whence they came, or have been conducted to their 
sepulchres through receiverships in the courts to the 
happy chants of lawyers, appraisers, trustees, account- 
ants, clerks and attendants. About 42,000 of therh 
still remain, some great and powerful, many of them 
all but dead, awaiting burial.’”(18) The proper exer- 
cise of visitorial power might have saved part of the 
60,000 corporations already mentioned, and relieved 
the courts of much unnecessary labor and delay. For 
example, there was the Kreuger debacle in 1932. 
Kreuger had been manipulating matters to suit him- 
self for a long time. He was in complete control of 
the International Match Corporation, which had been 
incorporated in Delaware. After Kreuger’s death, the 
balance sheets were examined. On the balance sheets 
of the International Match Corporation there was a 
corporation called the Continental Corporation, A. G., 
supposed to be a subsidiary of the International Match 
Corporation, which received $75,000,000 from the par- 
ent company. No trace of the $75,000,900 has been 
found.(19) If the State of Delaware had had an ef- 
ficient Public Service Commission with adequate power 
of visitation, the International Match Corporation 
would have had to produce that $75,000,000 or explain 
just where it had gone. Perhaps the corporation 
would have been saved if the power of visitation had 
been exercised before, rather than after Kreuger’s 
downfall. A careful examination of the balance sheets 
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by the state examiner when the business was in sup- 
posedly excellent condition, would have been of more 
benefit to both the corporation and the investors, than 
the bewildering discovery after the crash. 
Banking companies are engaged in business of a 
public nature and are properly subjected to extensive 
legislation. In Florida, bank officers violating the law 
‘may be subject to summary removal by the Comp- 
troller. Each bank, banker, banking firm, banking 
company, etc., except national banks, shall make full 
and complete reports to the Comptroller in such form 
as he may prescribe, whenever called for by the Comp- 
troller and within ten days after such report shall have 
been called for, shall publish in a newspaper in the 
county in which the bank is located a statement of the 
assets and liabilities of the date of the report, and 
shall file a copy of the publication, with an affidavit 
of publication with the Comptroller. The Comptroller 
may employ examiners to examine into the affairs of 
every bank, etc., except national banks, and to make a 
thorough examination into all the affairs at any time 
and shall have access to all the books, papers, records, 
securities, and assets of all kinds and shall be author- 
ized to examine any of the officers, directors, agents 
or employees of the bank, trust company, etc., under 
oath and such examiners shall make a full and detailed 
report to the Comptroller of the condition of such bank, 
banker, etc., so examined. Each bank, banker, etc., ex- 
cept nationnal banks shall be examined at least once 
in each year and oftener if deemed necessary. On be- 
coming satisfied from reports furnished him that any 
bank, etc., doing business in this state under state laws 
has become insolvent and is in default, or that the of- 
ficers of the bank are in an unsound condition and 
threatened with insolvency because of illegal or unsafe 
investments .. . the state Comptroller may designate 
and appoint a receiver to take charge of the assets of 
such bank. (20) 

There are many states that in recent years have 
manifested a tendency to look into corporations very 
carefully. In 1927, several states designated enter- 


with a public interest and extended to such the regula- 
tory authority of the Public Utilities Commission. 
The Arizona legislature declared the storage of cotton 
or wool, for hire, to be a public utility subject to rate 
fixing. Minnesota extended the law relating to inspec- 
tion of wheat and other grains to the several kinds of 
grass seed and delegated the necessary regulatory 
powers to the Railway and Warehouse Commission. 
Oregon placed under the jurisdiction of the Public 
Service Commission corporations “organized to build 
dams, booms, drive and catch logs and timber products 
therein.” The legislature of Kansas vested the admin- 
istration of the Workman’s Compensation Act in the 
state public service commission. 


prises hitherto considered private as being affected. 
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The desire to cease temporizing and to find a 
more durable solution of the problem of public control 
of utilities led, in 1929, to the appointment of special 
investigating commissions by the legislature in at 
least three states: New York, Massachusetts, and 
South Carolina. The New York legislature provided 
for the appointment of a temporary commission of 
nine members to examine and study the public service 
commission laws and to report what amendments and 
revision were necessary. It was granted $40,000 for 
expenses. The legislature of Massachusetts provided 
for the appointment of a commission of investigation 
to survey the state system of utility regulation. The 
South Carolina commission was to “study the question 
during the year and report at the next session of the 
General Assembly whether or not it would be wise to 
have a thorough investigation made as to rates of all 
power companies furnishing light and power in this 
state.” 

In Kansas the Public Utilities Commission was 
changed to the Public Service Commission. The or- 
ders of the Commission were safeguarded by provision 
that appeals for review by a court “shall not in itself 
stay or suspend the operation of any order or de- 
cision”; that the court in its discretion may stay or 
suspend the order only in case evidence shows “that 
great and irreparable damage would otherwise result’. 
Jurisdiction over motor carriers was granted to the 
Commission for the first time or increased in the fol- 
lowing states: Florida, (21) Idaho, Iowa, Missouri, New 
Jersey, Nevada, New Mexico, Ohio, Oregon, South 
Carolina, Tennessee, Texas, Utah and Wyoming. (22) 

After the New York Commission on Revision of 
Public Service Commission Law conducted hearings 
extending over a period of six months, July 1929 to 
January 1930, several reports were published. It was 
recommended by the majority that all utility company 
property in the state except steam and street railways, 
be valued by the Public Service Commission according 
to factors prescribed by the law of the land. Although 
a valuation bill failed to pass, $300,090 was appropri- 
ated for the Public Service Commission to defray ex- 
penses of a state-wide valuation of properties in the 
state used by public service corporations under control 
of the Public Service Commission. 

Massachusetts, acting on recommendations in a 
report of the Massachusetts Special Commission, 
passed acts to authorize the Public Utilities Commis- 
sion to examine the books and papers of holding com- 
panies and affiliated organizations and to require such 
holding companies to furnish information; to extend 
the power of the Department of Public Utilities to ap- 
prove contracts of gas and electricity so that the law 
is extended to cover contracts for the purchase of gas 
and in case of both gas and electricity, the law applies 
to all contracts for over one year; to provide for the 
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approval by the Department of Public Utilities in con- 
tracts for gas and electric companies for services. 

Rhode Island passed an act placing taxi cabs un- 
der the jurisdiction of the Public Utilities Commission. 
Many other state legislatures proposed bills based on 
this subject which were not passed, but the trend 
seems to be for more control of corporations. (23) 

On any visitation where any question arises as to 
the conduct of the managing board, or of any particu- 
lar person, such board or person is entitled to a hear- 
ing, as the visitors in such cases, though not a court, 
act judicially, and it is a fundamental principle that 
in all judicial proceedings, one whose conduct is called 
in question shall be heard in his own defense. “It is 
inconceivable,” said one court, “that a board of visitors 
intending to be governed by principles of justice should 
for one moment think of refusing the managing body 
a hearing in a case where the proceedings are directly 
against it to set aside its action. But it should not be 
forgotten that almost everything which comes within 
the jurisdiction of a board of visitors acting under 
their general visitorial power involves a trial of the 
managing board and the jurisdiction of the visitors to 
deal with the agents or servants or their individual 
beneficiaries of the institution is, ordinarily, merely 
incidental to their jurisdiction over the institution it- 
self as represented by its managing officers. If, by 
the statute, they are given express authority to act in 
a visitorial capacity in regard to an agent, their action 
may no less directly affect the institution itself. The 
form of the proceedings is immaterial; if the visitors 
are in fact seeking to revise the action of the managers 
by view of their supervisory power, the managers 
should have an opportunity to be heard. (24) 

As to foreign corporations, it is a well settled 
principle that the courts of a state or country have no 
visitorial power over a foreign corporation. Such pow- 
er belongs exclusively to the state or country where it 
was created. Therefore, as to foreign corporations, 
the state has no jurisdiction to interfere by injunction 
or otherwise in the management of the interna! affairs 
of a foreign corporation, even at the suit of a resident 
stockholder, and even though the corporation may be 
doing business in the state or country, and may have 
expressly or impliedly agreed to submit to the juris- 
diction of the court in suits against it.(25) The rule 
applies even though the corporation has a large amount 
of tangible visible property within the state.(26) The 
rule rests more on the grounds of public policy and 
expediency than on jurisdictional grounds, and more 
on the want of power to enforce a decree than on juris- 
diction to make it.(27) While a corporation is not 
subject to the general visitorial powers which a state 
possesses over domestic corporations, the franchises of 
a foreign corporation doing business within the state 
must be exercised in accordance with the laws thereof. 


Admitting that there are a great many defects in 
the corporation laws, what are the remedies? Re- 
forms that have been advocated include the require- 
ment of greater publicity on the part of corporations 
in regard to the management of their business; the 
creation in each state of a corporation department with 
visitorial powers; the establishment of a uniform cor- 
poration department code in order to prevent the 
creation under the loose statutes of some of the states 
of corporations designed to prey upon the industry of 
other states; the curtailment of the borrowing power 
(by legislative enactment) ; increase of the liability of 
directors and the granting of minority representation 
to stockholders. The great corporation of today has 
long since burst its old shell, as an artificial person con- 
ducting private business for profit, and has acquired 
new traits and functions which are primarily social and 
political. 

These modern economic organisms transcend the 
bounds of purely private business, and have gradually 
become public institutions with national responsibili- 
ties. No theoretical economist or practical business 
man, however, has hitherto drawn the logical inference 
from this fact—that, if the corporation has really be- 
come something different from what it was when our 
present corporation law arose, that law itself must be 
adjusted to the changed object with which it deals. 
Instead of seeing this, corporation managers, as a rule, 
have obstinately opposed any attempt to amend or re- 
vise our corporation law, apparently under the im- 
pression that they can manipulate that law without the 
help of the government so as to make it serve their 
ends. What they seek is first of all to increase the 
powers of directors and their inner circle, at the ex- 
pense of individual shareholders and minority stock- 
holders. They have accomplished this by concentrat- 
ing voting power in the hands of a small controlling 
group. The most transparent device is to issue shares 
having plural voting rights to a very few people, who 
in many cases, represent but a small fraction of the 
capital actually invested. Another way of securing the 
same result is to create voting trusts, represented by 
a bank or a small financial group. 

If we are to give these business structures the se- 
cure legal basis they require, we shall have to em- 
phasize their primary obligation to society at large. 
The management must be practical against the mo- 
mentary interests of individual shareholders, the 
speculative machinations of particular groups, and 
forays by competitors outside the organization. 

If continuity of management must be protected 
from illegitimate attack by increasing the voting 
rights of responsible controlling groups or limiting the 
voting rights of those who are mere participators in 
profits, we cannot let this be done entirely at the dis- 
cretion of directors by any arbitrary action they may 
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decide to take; we must set up a regular legal proce- 
dure for accomplishing this, based upon the interests 
of society at large. Our legislation must be revised 
with this particular object in view. If we must have 
the fly-by-night shareholder and the speculative share 
holder, we must at least give him fair play. We must 
assure him the greatest possible safety in respect to 
the object for which he purchases his shares. We 
must see that he is not misguided in making his invest- 
ments, temporary though they may be. We need, 
therefore, amendments to our corporation laws giving 
directors better protection against unwise interference 
with their duties, but it is equally imperative that we 
should insist upon greater publicity than at present re- 
garding all actions of the management. 

Reports of operations and balance sheets should 
be made more lucid and informing than they are at 
present. Every transaction between a company and 
the managerial groups associated with it should be 
fully explained down to every detail, before that trans- 
action is submitted to the shareholders for their ap- 
proval. The balance sheets of all large corporatiofis 
should be published in much fuller and clearer detail 
than hitherto. Greater publicity is the only corrective 
for the increase of authority which the directorates of 
our great companies demand and need.(28) Enter- 
prises in which complete secrecy on the part of the 
chief executive officer as to the way in which impor- 
tant parts of the capital are employed is, or is alleged 
to be essential to success, are fundamentally unsuited 
for public investment, since such secrecy undermines 
all ordinary safeguards and affords to the dishonest 
executive unequalled opportunities for the perpetra- 
tion and concealment of frauds. (29) 

It has been suggested that there be instituted a 
permanent agency in place of the not unusual tem- 
porary one now existent, which shall represent the 
shareholders’ right, title, and interest better than the 
existing machinery, and which shall promise fair 
chance of awakening sufficient interest among the 
electorate to induce at least an intelligent minority to 


else evolved from present boards of directors, must be 
expressly empowered in the charter to assume certain 
responsibilities and to perform certain functions by 
way of check-up. The primary function would have to 
do with adequate publicity through independent audit. 
Its purpose would be not to fight the management of 
the corporation, which is vested in the directorate but 
to secure a reasonable amount of disclosure and con- 
sultation precedent to action.(30) And so far from 
injuring the legitimate business of corporations there 
is every reason for believing that changes along the 
lines already indicated would, in many instances, cdn- 
tribute greatly toward the elevation of corporate life. 
We would not have such scandals as that brought out 


take part. Such a body, either created out of hand or 


by the investigation of the Senate Banking and Cur- 
rency Committee. When the committee put Charles 
E. Mitchell, chairman of the board of directors of the 
National City Bank of New York, one of the largest 
banks in the world, on the stand, he admitted that in 
1927, $50,000,000 in new stock of the bank was issued 
to make up for losses of the bank in Cuban sugar loans. 
In 1929, the bank lent bank officials $2,400,000 to pro- 
tect their stock holdings in the market crash of that 
year. This money was lent without interest and most- 
ly without security; not more than five per cent had 
been repaid, when, in December of 1930 the loans were 
written off the books of the bank.(31) This case 
brings out some of the glaring defects in our present 
method of examining corporations. It is incumbent 
upon the State either to appoint more capable and de- 
pendable visitors or to give them greater powers, to 


widen the scope of their investigations so as to prevent 
these evils. 
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INDUSTRIAL RECOVERY ACT 
As Passed by Congress June 13, 1933 


73d CONGRESS, 1st Session 
H. R. 5755, AN ACT 


To encourage national industrial recovery, to foster fair competition, and to provide for the construction of 
certain useful public works, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled. 


TITLE I—INDUSTRIAL RECOVERY 
DECLARATION OF POLICY 


SECTION 1. A national emergency productive 
of widespread unemployment and disorganization of 
industry, which burdens interstate and foreign com- 
merce, affects the public welfare, and undermines the 
standards of living of the American people, is hereby 
declared to exist. It is hereby declared to be the policy 
of Congress to remove obstructions to the free flow 
of interstate and foreign commerce which tend to 
diminish the amount thereof; and to provide for the 
general welfare by promoting the organization of in- 
dustry for the purpose of cooperative action among 
trade groups, to induce and maintain united action of 
labor and management under adequate governmental 
sanction and supervision, to eliminate unfair competi- 
tive practices, to promote the fullest possible utiliza- 
tion of the present productive capacity of industries, 
to avoid undue restriction of production (except as 
may be temporarily required), to increase the con- 
sumption of industrial and agricultural products by 
increasing purchasing power, to reduce and relieve un- 
employment, to improve standards of labor, and other- 
wise to rehabilitate industry and to conserve natural 
resources. 

ADMINISTRATIVE AGENCIES 


SECTION 2. (a) To effectuate the policy of this 
title, the President is hereby authorized to establish 
such agencies, to accept and utilize such voluntary and 


the provisions of the civil service laws, such officers 
and employees, and to utilize such Federal officers and 
employees, and, with the consent of the State, such 
State and local officers and employees, as he may find 
necessary, to prescribe their authorities, duties, re- 
sponsibilities, and tenure, and, without regard to the 
Classification Act of 1923, as amended, to fix the com- 
pensation of any officers and employees so appointed. 

(b) The President may delegate any of his func- 
tions and powers under this title to such officers, 
agents, and employees as he may designate or appoint, 
and may establish an industrial planning and research 


agency to aid in carrying out his functions under this 
title. 


uncompensated services, to appoint, without regard to. 


(c) This title shall cease to be in effect and any 
agencies established hereunder shall cease to exist 
at the expiration of two years after the date of enact- 
ment of this Act, or sooner if the President shall by 
proclamation or the Congress shall by joint resolution 
declare that the emergency recognized by section 1 
has ended. 


CODES OF FAIR COMPETITION 


SECTION 3. (a) Upon the application to the 
President by one or more trade or industrial associ- 
ations or groups, the President may approve a code or 
codes of fair competition for the trade or industry or 
subdivision thereof, represented by the applicant or 
applicants, if the President finds (1) that such asso- 
ciations or groups impose no inequitable restrictions 
on admission to membership therein and are truly rep- 
resentative of such trades or industries or subdivisions 
thereof, and (2) that such code or codes are not de- 
signed to promote monopolies or to eliminate or op- 
press small enterprises and will nt operate to discrim- 
inate against them, and will tend to effectuate the 
policy of this title: Provided, That such code or codes 
shall not permit monopolies or monopolistic practices: 
Provided, That where such code or codes affect the 
services and welfare of persons engaged in other steps 
of the economic process, nothing in this section shall 
deprive such persons of the right to be hard prior to 
approval by the President of such code or codes. The 
President may, as a condition of his approval of any 
such code, impose such conditions (including require- 
ments for the making of reports and the keeping of 
accounts) for the protection of consumers, compet- 
itors, employees, and others, and in furtherance of the 
public interest, and may provide such exceptions to 
and exemptions from the provisions of such code, as 
the President in his discretion deems necessary to ef- 
fectuate the policy herein declared. 

(b) After the President shall have approved any 
such code, the provisions of such code shall be the 
standards of fair competition for such trade or in- 
dustry or subdivision thereof. Any violation of such 
standards in any transaction in or affecting interstate 
or foreign commerce shall be deemed an unfair method 
of competition in commerce within the meaning of the 
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Federal Trade Commission Act, as amended but no- 
thing in this title shall be construed to impair the pow- 
ers of the Federal Trade Commission under such Act, 
as amended. 

(c) The several district courts of the United 
States are hereby invested with jurisdiction to pre- 
vent and restrain violations of any code of fair com- 
petition approved under this title; and it shall be the 
duty of the several district attorneys of the United 
States, in their respective districts, under the direc- 
tion of the Attorney General, to institute proceedings 
in equity to prevent and restrain such violations. 

(d) Upon his own motion, or if complaint is made 
to the President that abuses inimical to the public in- 
terest and contrary to the policy herein declared are 
prevalent in any trade or industry or subdivision there- 
of, and if no code of fair competition therefor has 
therefore been approved by the President, the Presi- 
dent, after such public notice and hearing as he shall 
specify, may prescribe and approve a code of fair 
competition for such trade or industry or subdivision 
thereof, which shall have the same effect as a code 
of fair competition approved by the President under 
subsection (a) of this section. 

(e) On his own motion, or if any labor organi- 
zation, or any trade or industrial organization, associ- 
ation, or group, which has complied with the provi- 
sions of this title, shall make complaint to the Presi- 
dent that any article or articles are being imported 
into the United States in substantial quantities or in- 
creasing ratio to domestic production of any compet- 
itive article or articles and on such terms or under 
such conditions as to render ineffective or seriously to 
endanger the maintenance of any code or agreement 
under this title, the President may cause an immedi- 
ate investigation to be made by the United States 
Tariff Commission, which shall give precedence to in- 
vestigations under this subsection, and if, after such 
investigation and such public notice and hearing as he 
shall specify, the President shall find the existence of 
such facts, he shall, in order to effectuate the policy of 
this title, direct that the article or articles concerned 
shall be permitted entry into the United States only 
upon such terms and conditions and subject to the 
payment of such fees and to such limitations in the 
total quantity which may be imported (in the course 
of any specified period or periods) as he shall find it 
necessary to prescribe in order that the entry thereof 
shall not render or tend to render ineffective any 
code or agreement made under this title. In order to 
enforce any limitations imposed on the total quantity 
of imports, in any specified period or periods, of any 
article or articles under this subsection, the President 
may forbid the importation of such article or articles 
unless the importer shall have first obtained from the 
Secretary of the Treasury a license pursuant to such 


regulations as the President may prescribe. Upon in- 
formation of any action by the President under this 
subsection the Secretary of the Treasury shall, 
through the proper officers, permit entry of the article 
or articles specified only upon such terms and condi- 
tions and subject to such fees, to such limitations in 
the quantity which may be imported, to such require- 
ments of license; as the President shall have directed. 
The decision of the President as to facts shall be con- 
clusive. Any condition or limitation of entry under this 
subsection shall continue in effect until the President 
shall find and inform the Secrtary of the Treasury 
that the conditions which led to the imposition of such 
conditions or limitation upon entry no longer exists. 

(f) When a code of fair competition has been ap- 
proved or prescribed by the President under this title, 
any violation of any provision thereof in any trans- 
action in or affecting interstate or foreign commerce 
shall be a misdemeanor and upon conviction thereof 
an offender shall be fined not more than $500 for 
each offense, and each day such violation continues 
shall be deemed a separate offense. 


AGREEMENTS AND LICENSES 


SECTION 4. (a) The President is authorized to 
enter into agreements with, and to approve voluntary 
agreements between and among, persons engaged in 
a trade or industry, labor organizations, and trade or 
industry, labor organizations, and trade or industrial 
organizations, associations, or groups, relating to any 
trade or industry, if in his judgment such agreements 
will aid in effectuating the policy of this title with 
respect to transactions in or affecting interstate or 
foreign commerce, and will be consistent with the re- 
quirements of clause (2) of subsection (a) of section 
3 for a code of fair competition. 

(b) Whenever the President shall find that des- 
tructive wage or price cutting or other activities con- 


trary to the policy of this title are being practiced in 


any trade or industry or any subdivision thereof, and, 
after such public notice and hearing as he shall specify, 
shall find it essential to license business enterprises 
in order to make effective a code of fair competition 
or an agreement under this title or otherwise to ef- 
fectuate the policy of this title, and shall publicly so 
announce, no person shall, after a date fixed in such 
announcement, engage in or carry on any business, 
in or affcting interstate or foreign commerce, speci- 
fied in such announcement, unless he shall have first 
obtained a license issued pursuant to such regulations 
as the President shall prescribe. The President may 
suspend or revoke any such license, after due notice 
and opportunity for hearing, for violations of the 
terms or conditions thereof. Any order of the Presi- 
dent suspending or revoking any such license shall be 
final if in accordance with law. Any person who, with- 
out such a license or in violation of any condition — 
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thereof, carries on any such business for which a li- 
cense is so required, shall upon conviction thereof, be 
fined not more than $500, or imprisoned not more than 
six months, or both, and each day such violation con- 
tinues shall be deemed a separate offense. Notwith- 
standing the provision of section 2 (c), this subsection 
shall cease to be in effect at the expiration of one 
year after the date of enactment of this Act or sooner 
if the President shall by proclamation or the Congress 
shall by joint resolution declare that the emergency 
recognized by section 1 has ended. 

SECTION 5. While this title is in effect (or in 
case of a license, while section 4 (a) is in effect) and 
for sixty days thereafter, any code, agreement, or 
license approved, prescribed, or issued and in effect 
under this title, and any action complying with the 
provisions thereof taken during such period, shall be 
exempt from the provisions of the antitrust laws of the 
United States. 

(a) Nothing in this Act, and no regulation there- 
under, shall prevent an individual from pursuing the 
vocation of manual labor and selling or trading the 
products thereof; nor skall anything in this Act, or 
regulation thereunder, prevent anyone from market- 
ing or trading the produce of his farm. 


LIMITATIONS UPON APPLICATION OF TITLE 


SECTION 6. (a) No trade or industrial associa- 
tion or group shall be eligible to receive the benefit 
of the provisions of this title until it files with the 
President a statement containing such information 
relating to the activities of the association or group 
as the President shall by regulation prescribe. 

(b) The President is authorized to prescribe rules 
and regulations designed to insure that any organi- 
zation availing itself of the benefits of this title shall 
be truly representative of the trade or industry or 
subdivision thereof represented by such organization. 
Any organization violating any such rule or regula- 
tion shall cease to be entitled to the benefits of this 
title. 


(c) Upon the request of the President, the Fed- 


as may be necessary to enable the President to carry 
out the previsions of this title, and for such purposes 
the Commission shall have all the powers vested in it 
with respect of investigation under the Federal Trade 
Commission Act, as amended. 

SECTION 7. (a) Every code of fair competition, 
agreement, and license approved, prescribed, or issued 
under this title shall contain the following conditions: 
(1) That employees shall have the right to organize 
and bargain collectively through representatives of 
their own choosing, and shall be free from the inter- 
ference, restraint, or coercion of employers of labor, 
or their agents, in the designation of such representa- 
tives or in self-organization or in other concerted ac- 


eral Trade Commission shall make such investigations: 
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tivities for the purpose of collective bargaining or 
other mutual aid or protection; (2) that no employee 
and no one seeking employment shall be required as 
a condition of employment to join any company union 
or to refrain from joining, organizing, or assisting a 
labor organization of his own choosing; and (3) that 
employers shall comply with the maximum hours of 
labor, minimum rates of pay, and other conditions of 
employment, approved or prescribd by the President. 
. (b) The President shall, so far as practicable, af- 
ford every opportunity to employers and employees in 
any trade or industry or subdivision thereof with re- 
spect to which the conditions referred to in clauses 
(1) and (2) of subsection (a) prevail, to establish by 
mutual agreement, the standards as to the maximum 
hours of labor, minimum rates of pay, and such other 
conditions of employment as may be necessary in such 
trade or industry or subdivision thereof to effectuate 
the policy of this title; and the standards established 
in such agreements, when approved by the President, 
shall have the same effect as a code of fair compe- 
tition, approved by the President under subsection (a) 
of section 3. 

(c) Where no such mutual agreement has been 
approved by the President he may investigate the labor 
practices, policies, wages, hours of labor, and condi- 
tions of employment in such trade or industry or sub- 
division thereof; and upon the basis of such investi- 
gations, and after such hearings as the President finds 
advisable, he is authorized to prescribe a limited code 
of fair competition fixing such maximum hours of 
labor, minimum rates of pay, and other conditions 
of employment in the trade or industry or subdivision 
thereof investigated as he finds to be necessary to 
effectuate the policy of this title, which shall have 
the same effect as a code of fair competition approved 
by the President under subsection (a) of section 3. 
The President may differentiate according to experi- 
ence and skill of the employees affected and according 
to the locality of employment; but no attempt shall 
be made to introduce any classification according to 
the nature of the work involved which might tend to 
set a maximum as well as a minimum wage. 

(d) As used in this title, the term “person” in- 
cludes any individual, partnership, association, trust, 
or corporation; and the terms “interstate and foreign 
commerce” and “interstate or foreign commerce” in- 
clude, except where otherwise indicated, trade or com- 
merce among the several States and with foreign na- 
tions, or between the District of Columbia or any 
Territory of the United States and any State, Ter- 
ritory, or foreign nation, or between any insular pos- 
sessions or other places- under the jurisdiction of the 
United States, or between any such possessions or 
place and any State or Territory of the United States 
or the District of Columbia or any foreign nation, 
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or within the District of Columbia or any Territory 
or any insular possession or other place under the 
jurisdiction of the United States. 


APPLICATION OF 
AGRICULTURAL ADJUSTMENT ACT 


SECTION 8. (a) This title shall not be construed 
to repeal or modify any of the provisions of title 1 of 
the Act entitled “An Act to relieve the existing na- 
tional economic emergency by increasing agricultural 
purchasing power, to raise revenue for extraordinary 
expenses incurred by reason of such emergency, to 
provide emergency relief with respect to agricultural 
indebtedness, to provide for the orderly liquidation of 
joint-stock land banks, and for other purposes,” ap- 
proved May 12, 1933; and such title 1 of said Act 
approved May 12, 1933, may for all purposes be here- 
after referred to as the “Agricultural Adjustment 
Act.” 

(b) The President may, in his discretion, in order 
to avoid conflicts in the administration of the Agricul- 
tural Adjustment Act and this title, delegate any of 
his functions and powers under this title with respect 
to trades, industries, or subdivisions thereof which 
are engaged in the handling of any agricultural com- 
modity or product thereof, or of any competing com- 


modity or product thereof, to the Secretary of Agri- 
culture. 


OIL REGULATION 


SECTION 9. (a) The President is further auth- 
orized to initiate before the Interstate Commerce Com- 
mission proceedings necessary to prescribe regulations 
to control the operations of oil pipe lines and to fix 
reasonable, compensatory rates for the transportation 
of petroleum and its products by pipe lines, and the 


Interstate Commerce Commission shall grant prefer- 
ence to the hearings and determination of such cases. 

(b) The President is authorized to institute pro- 
ceedings to divorce from any holding company any 
pipe-line company controlled by such holding company 
which pipe-line company by unfair practices or by 
exorbitant rates in the transportation of petroleum or 
its products tends to create a monopoly. 

(c) The President is authorized to prohibit the 
transportation in interstate and foreign commerce of 
petroleum and the products thereof produced or with- 
drawn from storage in excess of the amount permitted 
to be produced or withdrawn from storage by any 
State law or valid regulation or order prescribed there- 
under, by any board, commission, officer, or other duly 
authorized agencq of a State. Any violation of any 
order of the President issued under the provisions of 
this subsection shall be punishable by fine of not 
to exceed $1,000, or imprisonment for not to exceed 
six months or both. 


RULES AND REGULATIONS 

SECTION 10. (a) The President is authorized to 
prescribe such rules and regulations as may be neces- 
sary to carry out the purposes of this title, and fees 
for licenses and for filing codes of fair competition and 
agreements, and any violation of any such rule or reg- 
ulation shall be punishable my fine of not to exceed 
$500, or imprisonment for not to exceed six months, 
or both. 

(b) The President may from time to time cancel 
or modify any order, approval, license, rule, or regula- 
tion issued under this title; and each agreement, 
code or fair competition, or license approved, pre- 
scribed or issued under this title shall contain an 
express provision to that effect. 
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Sixty Years 
Of Progress 
| From Coast to Coast 


From its origin over sixty years ago, 
Shepard’s Citations has shown in- 
creasingly widened development. 


Today its activities embrace all phases 
of citations—case, constitutional and 
statutory. 


Every state, from the Atlantic to the 
Pacific receives the Shepard services. 


Lawyers use Shepard because it gets 
things done—keeps them abreast of 
the times and up with competition. 


Shepard progress is earned and main- 
tained because the service is swift and 
dependable and costs very little. 


Shepard’s Citations 
The Frank Shepard Company 


76-88 Lafayette Street 
New York 
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FLORIDA LAW 


Every Florida Law Library should contain the following important Legal Works: 


Armstrong & Donahue, Florida Chancery Jurisprudence _..$ 10.00 


Carson, Common Law Pleading, Practice and Procedure 
with Forms 20.00 


Compiled General Laws of Florida 1927 and Cumulative 
Supplement, Annotated Ed., 7 Volumes __... 120.00 


*Edmunds, Common Law Forms of Pleading and Practice, 
2 Volumes 25.00 
Encyclopedic Digest of Florida Reports (to be complete | 
in 15 Volumes) special pre-publication price 125.00 
(Four Volumes now ready) ~ 


Falls, Florida Farms ~ 8.00 


*Gregory, Common Law Forms 3 5.00 
*Puterbaugh, Common Law Pleading and Practice, 10th Ed. 17.50 


*Puterbaugh, Chancery Pleading and Practice, 7th Ed., 
2 Volumes 


25.00 


Reports: Florida Supreme Court Reports, Vols. 1 to 22, 
~ Reprinted in Five Books ‘ 90.00 


Vartanian, Law of Automobiles in Florida 6.00 


*Applicable to Florida. 
(Terms if desired) 


Descriptive circulars mailed on request. 


JOHN M. ELLIOTT 
Florida Representative 


_ THE HARRISON COMPANY 
LAW BOOK PUBLISHERS 
Atlanta, Georgia 


HARRISON SERVICE SAVES TIME + PROTECTS CLIENTS 
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